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CALIFORNIA'S NEW ERGONOMICS STANDARD

On July 3, 1997, OSHA, title 8, chapter 4, section 5110 became effective for
California employers with ten or more employees.

The law is triggered when at least two workers are diagnosed with a muscular
or skeletal disorder due to an identical work activity within a twelve month
period. The repetitive motion injuries must be diagnosed by a licensed
physician and be "predominantly caused" by "identical work activity".
"Predominant cause" is defined as being more than 50% work-related.
"Identical work activity" means the employees were performing the same
repetitive motion task, such as, but not limited to, word processing, assembly,
or loading.

The new regulation requires covered employers to establish and implement a
program designed to minimize RMIs. The program shall include a worksite
evaluation, control of exposures which have caused RMIs and training of
employees to prevent RMIs in the future.

If  an employer implements the program as outlined, the employer's legal
obligation is met unless it is shown that a measure known to the employer (1)
was not taken, (2) is substantially certain to cause a reduction in RMIs and, (3)
would not impose unreasonable costs. "Substantially certain" and
"unreasonable costs" are not defined in the new regulation.

IMPORTANT NOTE: On September 5, 1997, Sacramento Superior Court
Judge James T. Ford struck down four provisions from the new RMI
ergonomic standard. First, he struck down the exemption for small  businesses
(i.e., employers with fewer than ten employees). Second, as to causation, Judge
Ford changed the language "predominately caused" to simply "caused". Thus,
an RMI that is linked in any way to a repetitive work activity will be
considered work-related. Third, the regulation required a licensed physician to
"objectively"  identify and diagnose the muscular or skeletal disorder. Judge
Ford struck down the "objectively" language. Fourth, he eliminated the "safe
harbor" provision under which employers would be deemed in compliance with
the regulation if they had addressed an RMI problem and Cal/OSHA could not
show a better alternative which was not unreasonably more expensive.

Given the magnitude of Judge Ford's ruling, an appeal is likely.

NEW OVERTIME LAW - JANUARY 1, 1998

California's reform of wage laws to eliminate overtime pay for work beyond
8 hours in one day will go into effect on January 1, 1998 (See the May 1997
issue of RoundTable for the specifics). Legislative efforts attempted to
overturn the Industrial Welfare Commission's decision to eliminate daily



overtime. Governor Wilson vetoed two such legislative bills. Therefore,
overtime for manufacturing, clerical, technical, mechanical, professional, hotel,
restaurant, hospital, retail, wholesale, sales and transportation occupations will
be based on only a 40-hour work week after January 1, 1998.

Employers should begin planning to implement this change. Plans should
include revising payroll programs, educating employees and managers about
the impacts of the change and revising timekeeping policies. It is very
important that employers also revise employee handbooks or policy manuals
to eliminate references to payment of overtime after 8 hours in one day.
Although the law wil l change as of January 1, employees' and/or their attorneys
may argue that a policy which reflects prior law and provides for overtime after
8 hours in one day is an agreement to pay employees in that manner
notwithstanding the change in the law. This potential problem may be
eliminated by simply revising the policy to eliminate references to daily
overtime and to state that overtime will only be paid for work beyond 40 hours
in one week. 

WRONGFUL TERMINATION TO BE REVISITED

The California Supreme Court has accepted for review Guz v. Bechtel
National, Inc. (1997) 54 Cal.App.4th 1303. The California Supreme Court will
review the termination of John Guz, a 22 year employee, by defendant Bechtel
National. Guz asserted he could not be terminated and claimed breach of
implied contract not to terminate without good cause, breach of the implied
covenant of good faith and fair dealing, and age discrimination. The trial court
granted summary judgment on behalf of the defendant on the grounds Guz was
an at-will employee and he failed to establish a prima facie case of age
discrimination.

An appellate court reversed the summary judgment and ruled that while
California is an at-will state premised upon Labor Code Section 2922, the
principles of Foley v. Interactive Data Corp. (1988) 47 Cal.3d 654 dictated that
summary judgment was improper as Guz demonstrated by a totality of
circumstances that he had a history of long term employment, consistent
promotions, salary increases and recognition for good work. 

It appears that the California Supreme Court will f urther clarify California's
presumption of at-will employment being negated by an employee who has
long term employment, good reviews, periodic salary increases and the impact
of these factors on an employer's personnel policies or practices.
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